MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 88 OF 2015
DIST. : AURANGABAD / BEED

(1) Sominath s/o Bhanudas Wagh,
Age 40 years, Occ. Service
(as Forest Labourer),
R/o At post Chowka,
Taluka & Dist. Aurangabad.

(2) Shaikh Akbar Shaikh Rasul,
Age 45 years, Occ. Service
(as Forest Labourer),
R/o In front of Police Petrol Pump,
Balepir, Dist. Beed.
-- APPLICANTS
VERSUS

(1) The State of Maharashtra,
(copy to be served on C.P.O.,
M.A.T., Bench at Aurangabad)

(2) The Additional Principal Chief
Conservator of Forests,
M.S., Nagpur.

(3) The Chief Conservator of Forest
(Regional), Aurangabad.
-- RESPONDENTS

APPEARANCE : Miss. Preeti Wankhade, learned Advocate
for the applicants.

Shri I.S. Thorat, learned Presenting Officer

for respondents.

CORAM : HON’BLE SHRI RAJIV AGARWAL,
VICE CHAIRMAN
AND
HON’BLE SHRI B.P. PATIL, MEMBER (J)
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ORDER
(Passed on Auqust, 2017)

[PER :- Shri B.P. Patil, Member (J)]

1. By filing the original application the applicants prayed to
quash and set aside the impugned communication dated
1.10.2015 issued by the res. no. 3, whereby the applicants were
held ineligible by the res. no. 2 for the post of Forest Guard and
also prayed to direct the res. nos. 2 & 3 to finalize the remaining
process of selection as per the advertisement dated 2.7.2013 and
corrigendum dated 5.7.2013 to the extent of four posts

earmarked for permanent Forest Labourers from Open category.

2. The applicants were from Open category and they possess
qualification of 12 th Science. They were appointed under the
State Government in the Forest Department as daily wages
Forest Labourers in the year 1995 and 1990 respectively. By
issuing G.R. dated 16.10.2012, the Government took a policy
decision to absorb all the daily wages labourers in the Forests
Department who had continuously worked for a period of S years
from 1.11.1994 to 30.6.2004, on the supernumerary posts. In
condition no. 8 (D) of the said G.R. it has been mentioned that
10% of the posts are reserved in the direct recruitment for Forest
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Labourers. On 2.7.2013 the res. no. 3 issued advertisement for
filling in various vacant posts of Forest Guard in the Forest
Department. Later on by the corrigendum dated 5.7.2013 it was
mentioned that a common selection process would be conducted
for filling in the posts of the year 2014. Four posts were
reserved for the permanent Forest Labourers in the Open
category. As per the advertisement, the applicants had
submitted their applications to the res. no. 2 for being considered
for the post of Forest Guard from the said horizontal reservation
category of permanent Forest Labourers. The res. no. 3
conducted the physical test of all the candidates in which the
applicants had participated and completed the physical test
during the prescribed time limit and hence were eligible to be
called for oral interview. After completion of physical test and
interview, the res. no. 3 published the mark list of all the
candidates on 20.9.2013 except for the category of permanent
Forest Labourers from Open category. On 20.9.2013, the
respondents published 2 separate selection lists of Forest Guards
for the years 2013 & 2014, but the names of permanent Forest
Labourers were not published. The applicants have not heard
anything from the res. no. 3 during one and half year. The res.
no. 3 had not intimated anything to the applicants, nor he called
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the applicants for oral interview. The res. no. 3 had not
completed the recruitment process to fill up the posts
horizontally reserved for permanent Forest Labourers. Therefore,
the applicants made several representations to the res. no. 3
requesting him to consider them for appointment on the post of
Forest Guards, but their representations were not decided.
Therefore, they filed the present original application and prayed
to direct the respondents to complete the process of recruitment,

which is kept incomplete.

3. During the pendency of the original application, the res. no.
3 has produced the communication dated 1.10.2015 stating that
the res. no. 2 held them ineligible for the post of Forest Guards
by interpreting the G.R. dated 16.10.2012. It is their contention
that the res. no. 2 has wrongly interpreted the provision of para 8
(D) of the G.R. dated 16.10.2012 and hence the applicants are
wrongly considered as ineligible for the said post of Forest
Guards. It is their contention that earlier recruitments were
conducted on the basis of the provisions made in the said G.R.
and appointments were given only to the permanent Forest
Labourers and not to the daily wage Forest Labourers, but the

res. no. 2 without considering the said aspect has held that
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though the posts were reserved for daily wagers and the
permanent labourers are not eligible for appointment on the said
post of Forest Guard. Therefore, the applicants prayed to quash
and set aside the communication dated 1.10.2015 and to direct
the respondents to complete the recruitment process and to

consider their candidature.

4. The res. no. 3 filed his affidavit in reply and resisted the
contentions of the applicants. It is his contention that the
original application is not filed within limitation and therefore it
is not maintainable. It is his contention that in view of the G.R.
dated 16.10.2012, 10 % posts are reserved only for the daily
wage labourers (@Rt #53). It is his contention that in view of
advertisement dated 2.7.2013, 10% posts were reserved for daily
wage forest labourers in view of G.R. dated 16.10.2012, but the
applicants had applied for the said post by claiming that they are
permanent Forest Labourers and they are entitled to get the
benefit of the said G.R. It is his further contention that the res.
no. 3 sought guidance of res. no. 2 regarding confusion between
the permanent and daily wage Forest Labourers for filling in the
post of Forest Guards vide communications dated 30.8.2013 &
22.8.2014. The Additional Principal Chief Conservator of Forests
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(Administration IInd cadre), M.S., Nagpur had opined that the
daily wages labourers can apply for the post of Forest Guard and
not permanent Forest Labourers, by the letter dated 31.8.2013.
Therefore, the applicants are not entitled for selection on the
vacant post of Forest Guards as per the advertisement dated
2.7.2013 and 5.7.2013. He has further submitted that the
candidature of the applicants has been rightly rejected as they
are not eligible for the post of Forest Guards. There is no
illegality in the impugned communication and therefore, he

prayed to reject the original application.

S. We have heard Miss. Preeti Wankhade, learned Advocate
for the applicants and Shri I.S. Thorat, learned Presenting Officer

for respondents.

0. Admittedly, the applicants were appointed as a daily wage
Forest Labourers in the Forest Department under the State
Government in the year 1995 & 1990 respectively. There is no
dispute that on 16.10.2012 the Government of Maharashtra has
taken a policy decision to absorb all daily wages Labourers, who
had worked continuously for the period of 5 years during
1.11.1994 and 30.6.2004 on the supernumerary posts.
Accordingly the applicants were appointed as a permanent Forest
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Labourers by the orders dated 12.11.2012 & 31.10.2012
respectively (Annex. 2 (ii) & (ii) paper book page 17 & 18) of the
O.A.). There is no dispute that the res. no. 3 has issued an
advertisement for filling up the vacant posts of Forest Guards on
2.7.2013 and thereafter issued corrigendum on 5.7.2013 and
thereby called the applications of the eligible candidates.
Admittedly, in view of the provisions of the G.R. dated
16.10.2012, 10% posts were reserved in the direct recruitment
for the permanent Forest Labourers from the Open category.
Four posts of permanent Forest Guards of open category were
earmarked under the horizontal reservation in the advertisement
published by the res. no. 3. It is not disputed that the applicants
submitted their applications accordingly for Forest Guards from
the category of permanent Forest Labourers. They participated
in the recruitment process and also appeared for the physical
test conducted by the res. no. 3, but they have not been called
for the oral interview. The applicants have completed the
physical test during the prescribed time limit and hence were
eligible to be called for oral interview. After completion of
physical test and interview of other candidates, on 20.9.2013 the
respondents published 2 separate selection lists of Forest Guards
for the years 2013 & 2014, but the names of permanent Forest
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Labourers from the above mentioned category were not
mentioned therein. Admittedly, the applicants made several
representations to the respondents in that regard, but the same
have not been decided by the respondent authorities and

therefore they approached this Tribunal by filing the present O.A.

7. It is not much disputed that during the pendency of the
original application the res. no. 3 had informed the Chief
Presenting Officer by the communication dated 1.10.2015 that
the res. no. 2 held the applicants ineligible for the post of Forest

Guard.

8. The learned Advocate for the applicants has submitted
that, in view of the G.R. dated 16.10.2012 and more particularly
in view of para 9 (D) thereof, the Government has resolved to
keep 10% posts reserved in the direct recruitment for the daily
wage Forest Labourers. She has submitted that in view of the
said G.R., all the daily wages Forest Labourers, who have
completed S5 years’ continuous service from 1.11.1994 to
30.6.2004 have been absorbed and therefore no daily wage
Forest Labourer was left for absorption. Hence, on reading the
said G.R., it reveals that the said posts were reserved for the
daily wage Forest Labourers, who are regularized in service as a
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permanent Forest Labourers and therefore the res. no. 3 has
rightly mentioned the said fact in the advertisement dated
2.7.2013 and corrigendum to it dated 5.7.2013. She submits
that in view of the said provisions, the applicants were allowed to
participate in the selection process and they succeeded in the
physical test, but they were not called for the oral interview. She
has submitted that except the recruitment process so far as 10%
reservation provided for permanent Forest Labourers, rest of the
recruitment process has been completed and none from the said
category has been selected. She has submitted that for the first
time in the year 2015, the respondents informed that the
applicants are not eligible for appointment on the post of Forest
Guards as they are not daily wage Forest Labourers and the
posts are reserved for daily wages labourers only. She has
submitted that the res. no. 2 has wrongly interpreted the G.R.
dated 16.10.2012 and informed the res. no. 3 that only daily
wages Forest Labourers are eligible to be appointed under the
said reservation and the said provision is not available to the
permanent Forest Labourers. She has submitted that once the
advertisement has been issued reserving 10% posts for
permanent Forest Labourers, the said criteria cannot be changed
& selection process should continue on such criteria.
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9. In support of her submission, she has placed reliance on

the judgment in Madan Mohan Sharma and Anr. Vs. State of

Rajasthan and Ors. [AIR 2008 SC 1657], wherein the Hon’ble

Supreme Court has observed as under :-

“6. We have heard learned counsel for the parties and
perused the records. Mr. M.R. Calla, learned senior
counsel appearing for the appellants has strenuously
urged that during the pendency of the selection process,
the eligibility criteria was changed and the date for
submission of the application in pursuance to the
advertisement was extended and Rule 266 of the Rules
of 1996 came into being on 30.12.1996 whereby it was
provided that Higher Secondary Examination shall be
the criteria for preparing the merit list. As such, as per
the service rules, the selection should have been made
on the basis of Higher Secondary Examination marks
and not on the basis of Secondary Examination marks.
We regret this cannot be accepted. Once the
advertisement had been issued on the basis of the
circular obtaining at that particular time, the effect
would be that the selection process should continue on
the basis of the criteria which was laid down and it
cannot be on the basis of the criteria which has been
made subsequently. As per the circular which was
obtaining at the time when the advertisement was
issued was dt. 4.7.1995, the criteria for selection to the
post of Teacher Grade IIl was Secondary Examination
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though this was changed during the pendency of the
advertisement. Subsequent amendment of the Rules
which was prospective cannot be made retrospective so
as to make the selection on the basis of the Rules which
were subsequently amended. If this was to be done,
then the only course open was to recall the
advertisement No.1/1996 and to issue fresh
advertisement according to the Rules which had come
into force. Secondly, this was not done and erroneously
the authorities made the amended Rules applicable and
proceeded with the selection which resulted into
litigation and ultimately Radhey Shyam Sharma
succeeded in that litigation and it was held that the
selection should be made as per Secondary
Examination marks, the criteria which was prevalent at
the time when the advertisement was issued.
Thereafter looking to the hardship the Government
invoked the power of relaxation under Rule 296 of the
Rules of 1996 and order of appointment was issued in
favour of both the appellants. This again resulted into
litigation and ultimately, in that litigation, Rule 296 of
the Rules of 1996 was struck down being ultra vires
and consequently, the appointment of both the
appellants were set aside. The Division Bench of the
High Court looking to the hardship of the candidates

issued the direction as aforesaid.”

10. She has submitted that the res. nos. 2 & 3 have wrongly
interpreted the provisions of G.R. dated 16.10.2012 and, thereby,
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they held that the applicants are not eligible for appointment as
Forest Guards. She has submitted that, in view condition no. 8
(D) of the said G.R., it has been mentioned that 10% of the posts
are reserved in the direct recruitment for permanent Forest
Labourers. She has argued that on reading the entire G.R., it
appears that the said G.R. is applicable to the present
applicants. She has further submitted that, no word shall be

added or deleted from the statutory provisions.

11. In support of her submission, she has placed reliance on

the judgment in Dr. Rajbir Singh Dalal Vs. Chaudhari Devilal

University, Sirsa and Another [AIR 2008 SCW 5817], wherein

the Hon’ble Supreme Court has observed as under :-

“24. No doubt, the ordinary principle of interpretation is
that words should neither be added nor deleted from a
Statutory provision. However, there are some
exceptions to the rule where the alternative lies
between either supplying by implication words which
appear to have been accidentally omitted, or adopting
a strict construction which leads to absurdity or
deprives certain existing words of all meaning, and in
this situation it is permissible to Supply the words (vide
Principles of Statutory Interpretation by Justice G.P.
Singh, 9 th edn. Pp 71-76).”
..13
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It has been further observed by Hon’ble Supreme Court as
under :-
“32. In Mimansa, casus omissus IS known as
adhyahara. The adhyahara principle permits us to add
words to a legal test. However, the superiority of the
Mimansa Principles over Maxwell’s Principles in this
respect is shown by the fact that Maxwell does not go
into further detail and does not mention the sub-
categories coming under the general category of casus
omissus. In the Mimansa system, on the other hand,
the general category of adhyahara has under it several
sub-categories, e.g., anusanga, anukarsha,
vakyashesha, etc. Since in this case we are concerned

with the anusanga principle, we may explain it in some

detail. ”
12. The learned P.O. has submitted that the wording in para 8
(D) of the G.R. dated 16.10.2012 is self explanatory and therefore
no question of misreading of the said provision arises. He has
submitted that in para 8 of the said G.R. it is mentioned that
10% reservation is available to the daily wages workers and it is
not applicable to the permanent Labourers and therefore he

supported the impugned order passed by the respondents.

13. We have gone through the documents available on record.
Admittedly, in view of the advertisement dated 2.7.2013 &
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5.7.2013 as per horizontal reservation 4 posts were reserved for
permanent Forest Labourers and this fact is evident from the
copy of advertisement at paper-book pages 19 to 32. The
applicants participated in the recruitment process by submitting
applications. They appeared for the physical test conducted by
the res. no. 3, but they were not called for interview. The posts
reserved under the said category have not been filled in by the
res. no. 3. The applicants made several representations to the
resp. nos. 2 & 3, but till 2015 neither the res. no. 2 nor the res.
no. 3 informed anything about the same to the applicants. In the
meantime the res. no. 3 sent letters dated 30.8.2013 &
22.8.2014 to the res. no. 2 and sought guidance from him. The
res. no. 2 by his communication dated 26.5.2015 informed the
res. no. 3 that the said reservation was available to the daily
wages Forest Labourers only. The res. no. 3 informed the said
fact to the learned Chief Presenting Officer of this Tribunal by

communication dated 1.8.2015.

14. In this matter the provisions of G.R. dated 16.10.2012 are
material and crucial to decide the real dispute involved therein.
Para 8 of the G.R. dated 16.10.2012 is material, which reads as

under :-
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“¢. Sl a9 [AHEIA A1 Ueadlel Al Jeeh - geehRedl Adl
Ui auidell Sied Selelt 303, sAidl del [HOIAA 9i¢ & d ¢ 8

AL ReFd U2 RATE AAIDBRAC! SCCHAT [d@R B0 2Tl

3. AAASE BACAADA oAl UGSz HIA! Bvdid Ad
A TSR IRAl B A, oAl UG Al BOAA

AarRsTe BRI 3ic Befiet wvia Aa 3uz.

4. Joldot e AR wRaEel dwid ieteRn fas
HEAADA Al USEI MRl B Ad &A@ U Hd
TR AT,  FAA Rl feadlm JFelta usiesdar

3RAV-AT AL EAT A AL A ] A,

®. I B [pdl I B AR AAYD HAG Hakd INAAGL
et 31e AATAT! R1fiet Hoic A,

9.  auEA 33 aulER (Adfhd) AR Stadt ad ax
fastoUd BRRA 3MEd dasAl auiEt aaEl 3t Bl
B AT, 30 sHishl @ a¥ Adl delell 3RAA
i TATR 3¢ TV TR g S2ielt 92 adt Al dett 3R
i TR Y8 auiuRid a=red 3ie Bl wrotia .

8. QIR 3ieblells daal-iaad CollHa dete Qe
FroEer @i=mRal aEa We Al RAHAE JRIER
3RAT 3qa RREBRA Ue RRIA Dot @A, AUAT A
fasona WBAd RAldS! WHEA gUl BRA 3RA-A ASERL
SR 9¢ & @ 9€ 8 AA 90 Y% IRRE JavA JEHA.
3iQbleliel HHA-JfA a2 AFeHld Jvand 3etelt YT (8§
av) AfsTE! Juetia Arh.”
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15. On going through the above provisions, it reveals that, the
Government took a policy decision to absorb all the daily wage
Forest Labourers in the Forests Department who had
continuously worked for a period of 5 years from 1.11.1994 to
30.6.2004. Provision has been made in para No. 8 of the G.R. to
consider them while filling up the posts in Group C & D cadre.
Accordingly provisions are made therein and 10 % posts from
those daily wages Forest Labourers have been kept reserved for
Group C & D posts in view of para 8 of the said G.R. On reading
the said G.R., it appears that, said provisions are made
applicable to the daily wages Forest Labourers, who were made
permanent by the said G.R. In order to give them opportunity to
join the services, 10% posts have been kept reserved for them.
Therefore, in our considered view, the interpretation made by the
res. no. 2 that the said provision is applicable to the daily wage
Forest Labourers is totally wrong. Therefore, in our view, the
communication dated 1.8.2015 issued by the res. no. 3 to the
learned C.P.O. of the Tribunal, by which it has been informed
that the applicants are not eligible as they were not daily wages
Forest Labourers is not proper and correct. It is material to note
here that the provisions of G.R. dated 16.10.2012 are
unambiguous and clear and the interpretation of res. no. 2 is not

.17



17 0. A.NO. 88/15

proper one. Therefore, the impugned communication dated

1.10.2015 issued by the res. no. 3 is not proper, correct and

legal.

Therefore it requires to be quashed and set aside by

allowing the O.A. Hence, we pass the following order :-

(i)

(iid)

ORDER

The O.A. is allowed and the impugned communication
dated 1.10.2015 issued by the res. no. 3 is hereby quashed
& set aside and the applicants are hereby declared as
eligible for the post of Forest Guards under horizontal
reservation from the category of permanent Forest
Labourers in Open category for the recruitment held in the

year 2013.

The respondents are directed to consider the candidature of
the applicants under the said category if they are eligible
otherwise and to complete the remaining recruitment
process to fill up the posts advertised by the advertisement

dated 2.7.2013 & corrigendum to it dated 5.7.2013.

The respondents are further directed to consider the claim
of the applicants for oral test, if they comply the other
requirements and take further decision in the matter.

...18



18 0. A.NO. 88/15

(iv) The said process shall be completed within a period of 2
months from the date of this order and the result of the
recruitment process should be communicated to the

applicants in writing.

There shall be no order as to costs.

MEMBER (J) VICE CHAIRMAN

ARJ-OA NO.88-2015 HON. B.P. PATIL (SELECTION)



